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resident secondary school, and unless
the student is informed, by a clear and
conspicuous disclosure in writing prior
to enrollment, that the Industry Mem-
ber cannot guarantee or otherwise con-
trol the recognition that will be ac-
corded the diploma by institutions of
higher education, other schools, or pro-
spective employers, and that such rec-
ognition is a matter solely within the
discretion of those entities.

[78 FR 68991, Nov. 18, 2013]

§254.7 Deceptive sales practices.

(a) It is deceptive for an Industry
Member to use advertisements or pro-
motional materials that misrepresent,
directly or indirectly, expressly or by
implication, that employment is being
offered or that a talent hunt or contest
is being conducted. For example, cap-
tions such as, ‘“Men/women wanted to
train for * * * >’ ““Help Wanted,” ‘“Em-
ployment,” ‘“‘Business Opportunities,”
and words or terms of similar import,
may falsely convey that employment is
being offered and therefore should be
avoided.

(b) It is deceptive for an Industry
Member to fail to disclose to a prospec-
tive student, prior to enrollment, the
total cost of the program of instruction
and the school’s refund policy if the
student does not complete the program
of instruction.

(c) It is deceptive for an Industry
Member to fail to disclose to a prospec-
tive student, prior to enrollment, all
requirements for successfully com-
pleting the course or program of in-
struction and the circumstances that
would constitute grounds for termi-
nating the student’s enrollment prior
to completion of the program of in-
struction.

[78 FR 68991, Nov. 18, 2013]
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§255.0 Purpose and definitions.

(a) The Guides in this part represent
administrative interpretations of laws
enforced by the Federal Trade Commis-
sion for the guidance of the public in
conducting its affairs in conformity
with legal requirements. Specifically,
the Guides address the application of
Section 5 of the FTC Act (15 U.S.C. 45)
to the wuse of endorsements and
testimonials in advertising. The Guides
provide the basis for voluntary compli-
ance with the law by advertisers and
endorsers. Practices inconsistent with
these Guides may result in corrective
action by the Commission under Sec-
tion 5 if, after investigation, the Com-
mission has reason to believe that the
practices fall within the scope of con-
duct declared unlawful by the statute.
The Guides set forth the general prin-
ciples that the Commission will use in
evaluating endorsements and
testimonials, together with examples
illustrating the application of those
principles. The Guides do not purport
to cover every possible use of endorse-
ments in advertising. Whether a par-
ticular endorsement or testimonial is
deceptive will depend on the specific
factual circumstances of the advertise-
ment at issue.

(b) For purposes of this part, an en-
dorsement means any advertising mes-
sage (including verbal statements,
demonstrations, or depictions of the
name, signature, likeness or other
identifying personal characteristics of
an individual or the name or seal of an
organization) that consumers are like-
ly to believe reflects the opinions, be-
liefs, findings, or experiences of a party
other than the sponsoring advertiser,
even if the views expressed by that
party are identical to those of the
sponsoring advertiser. The party whose
opinions, beliefs, findings, or experi-
ence the message appears to reflect
will be called the endorser and may be
an individual, group, or institution.

(¢c) The Commission intends to treat
endorsements and testimonials identi-
cally in the context of its enforcement
of the Federal Trade Commission Act
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and for purposes of this part. The term
endorsements is therefore generally
used hereinafter to cover both terms
and situations.

(d) For purposes of this part, the
term product includes any product,
service, company or industry.

(e) For purposes of this part, an ex-
pert is an individual, group, or institu-
tion possessing, as a result of experi-
ence, study, or training, knowledge of a
particular subject, which knowledge is
superior to what ordinary individuals
generally acquire.

Example 1: A film critic’s review of a movie
is excerpted in an advertisement. When so
used, the review meets the definition of an
endorsement because it is viewed by readers
as a statement of the critic’s own opinions
and not those of the film producer, dis-
tributor, or exhibitor. Any alteration in or
quotation from the text of the review that
does not fairly reflect its substance would be
a violation of the standards set by this part
because it would distort the endorser’s opin-
ion. [See §255.1(b).]

Example 2: A TV commercial depicts two
women in a supermarket buying a laundry
detergent. The women are not identified out-
side the context of the advertisement. One
comments to the other how clean her brand
makes her family’s clothes, and the other
then comments that she will try it because
she has not been fully satisfied with her own
brand. This obvious fictional dramatization
of a real life situation would not be an en-
dorsement.

Example 3: In an advertisement for a pain
remedy, an announcer who is not familiar to
consumers except as a spokesman for the ad-
vertising drug company praises the drug’s
ability to deliver fast and lasting pain relief.
He purports to speak, not on the basis of his
own opinions, but rather in the place of and
on behalf of the drug company. The announc-
er’s statements would not be considered an
endorsement.

Example 4: A manufacturer of automobile
tires hires a well-known professional auto-
mobile racing driver to deliver its adver-
tising message in television commercials. In
these commercials, the driver speaks of the
smooth ride, strength, and long life of the
tires. Even though the message is not ex-
pressly declared to be the personal opinion of
the driver, it may nevertheless constitute an
endorsement of the tires. Many consumers
will recognize this individual as being pri-
marily a racing driver and not merely a
spokesperson or announcer for the adver-
tiser. Accordingly, they may well believe the
driver would not speak for an automotive
product unless he actually believed in what
he was saying and had personal knowledge

§255.0

sufficient to form that belief. Hence, they
would think that the advertising message re-
flects the driver’s personal views. This attri-
bution of the underlying views to the driver
brings the advertisement within the defini-
tion of an endorsement for purposes of this
part.

Example 5: A television advertisement for a
particular brand of golf balls shows a promi-
nent and well-recognized professional golfer
practicing numerous drives off the tee. This
would be an endorsement by the golfer even
though she makes no verbal statement in the
advertisement.

Example 6: An infomercial for a home fit-
ness system is hosted by a well-known enter-
tainer. During the infomercial, the enter-
tainer demonstrates the machine and states
that it is the most effective and easy-to-use
home exercise machine that she has ever
tried. Even if she is reading from a script,
this statement would be an endorsement, be-
cause consumers are likely to believe it re-
flects the entertainer’s views.

Example 7: A television advertisement for a
housewares store features a well-known fe-
male comedian and a well-known male base-
ball player engaging in light-hearted banter
about products each one intends to purchase
for the other. The comedian says that she
will buy him a Brand X, portable, high-defi-
nition television so he can finally see the
strike zone. He says that he will get her a
Brand Y juicer so she can make juice with
all the fruit and vegetables thrown at her
during her performances. The comedian and
baseball player are not likely to be deemed
endorsers because consumers will likely real-
ize that the individuals are not expressing
their own views.

Example 8: A consumer who regularly pur-
chases a particular brand of dog food decides
one day to purchase a new, more expensive
brand made by the same manufacturer. She
writes in her personal blog that the change
in diet has made her dog’s fur noticeably
softer and shinier, and that in her opinion,
the new food definitely is worth the extra
money. This posting would not be deemed an
endorsement under the Guides.

Assume that rather than purchase the dog
food with her own money, the consumer gets
it for free because the store routinely tracks
her purchases and its computer has gen-
erated a coupon for a free trial bag of this
new brand. Again, her posting would not be
deemed an endorsement under the Guides.

Assume now that the consumer joins a net-
work marketing program under which she
periodically receives various products about
which she can write reviews if she wants to
do so. If she receives a free bag of the new
dog food through this program, her positive
review would be considered an endorsement
under the Guides.
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